
P a g e  | 1 

 

In The Court of Smt. Priyanka Saikia, Munsiff 

No. 2, Sonitpur, Tezpur 

 

Case No: Misc(J) No. 195/2018 

 

Ashok Kr. Mahanta –vs- Kiran Mahanta and others  

 
17.06.2022 

 This Misc. (J) Case emerged on a petition under 

Order XXXIX Rule 1, 2, 2(A) of the CPC. 

 The petitioner herein filed the present petition stating 

that That the suit was filed together with a petition for 

temporary injunction U/O 39 Rule 1 and 2 of CPC for 

granting prohibitory order against the defendant/opposite 

party no. 1 to no. 5 restraining them not to induct any 

stranger in the suit property and not to alienate the suit 

property to any stranger till the disposal of the main suit 

T.S. No. 54/18. 

 That the Hon’ble Court vide order dated 07-09-2018 

passed in Misc (J) Case No. 49/2018 restrained the parties 

from inducting strangers in the suit property and from 

alienating/transferring the suit property or any part thereof 

to any strangers till the disposal of the suit T.S. Case No. 

54/2018. 

 That on passing of the temporary injunction order, 

against the defendant no. 1 to no. 5, the defendant no. 1 

and no. 5 have become desperate and trying to obtain 

possession in the suit property from the plaintiff so to put 

the plaintiff in trouble have filed more than one (1) 
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complaints to the police by making false allegations. 

Further, the defendant no. 1 and no. 5 visited the suit 

property on several days and challenged the family 

members of the elder brother of the plaintiff with a view to 

take into their possession the rooms in the suit property in 

which the elder brother of the plaintiff Late Achyutananda 

Mahanta lived with his family. 

 That on 30-10-2018 at about 1 PM the 

defendant/opposite party no. 5 together with 4 – 5 young 

muscular man trespassed into the suit property and in 

violation of the temporary injunction order tried to take 

into possession two (2) rooms where Late Achyutananda 

Mahanta expired on 19-01-2018. The defendant no. 5 

broke open the locks of the 2 (two) rooms with a view to 

induct the said 4-5 young men in the rooms. The 

defendant no. 5 and the said young man put their own 

locks on the doors of the said 2 rooms and left the scene. 

The plaintiff was informed over phone by the nephews 

wife. The plaintiff immediately thereafter broke open the 

illegally put locks put by them. 

 There is every likelihood that the defendant no. 5 

may return and create a scene quarreling with the 

nephews and their family. The very act of defendant no. 1 

and no. 5 is gross violation of the temporary injunction 

order passed by the Court. 

 That the defendant no. 5 disobeyed and breached 

the injunction order by putting locks on the doors of the 2 

rooms in the suit property left behind by Late 
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Achyutananda Mahanta to deprive the nephew, his son and 

their family from enjoying the rooms. 

 Against the petition the O.P. has not filed written 

objection but verbally objected the petition and that this 

petition is not maintainable and denied the contentions of 

the petition and prayed to dismiss the petition.  

 Before venturing to delve on both the said points for 

determination, it would be relevant to understand the 

scope of Rule 2A of Order XXXIX of the Code of Civil 

Procedure. As per the understanding of this Court, such a 

proceeding is a serious matter. Under the said provision, 

the civil Court is empowered to take over the liberty of an 

individual and order the detention of the person who had 

violated the order, in civil prison. This power is penal in 

nature and, as such, the burden is heavily on the person 

who alleges disobedience to prove the ingredients of the 

offence beyond all reasonable doubts. Therefore, it implies 

that an order under Rule 2A of Order XXXIX cannot be 

passed on suspicion or as a matter of course. There should 

be a clear proof that order to be obeyed was clear and 

unambiguous and that with full knowledge of the order, it 

was disobeyed.  

 Under the aforesaid background, this Court has 

examined the order dated 07.09.2018, in Misc. (J) Case 

No. 49/2018. It appears that vide order temporary 

injunction was granted against the defendants, restraining 

them not to induct any stranger in the suit property and 
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not to alienate the suit property to any stranger till the 

disposal of the main suit T.S. No. 54/18. 

 In the instant Misc. (Violation) Case, the 

petitioner/plaintiff has alleged violation of the injunction 

order dated 07.09.2018 against the defendants. He has 

alleged that on 30-10-2018 at about 1 PM the 

defendant/opposite party no. 5 together with 4 – 5 young 

muscular man trespassed into the suit property and in 

violation of the temporary injunction order tried to take 

into possession two (2) rooms where Late Achyutananda 

Mahanta expired on 19-01-2018. OP/defendants has not 

filed any written objection in the instant case, the 

petitioner/plaintiff is nonetheless required to prove the 

alleged violation of the injunction order by the 

OP/defendants beyond all reasonable doubts as a 

proceeding under Order XXXIX, Rule 2A, CPC is quasi-

criminal in nature. 

 In order to prove her case in this Misc. (Violation) 

Case, the petitioner/plaintiff has examined himself as PW-1 

and his sister-in-law as PW-2 by filing examination-in-chief 

on affidavit wherein they have reiterated the facts averred 

in the main petition. The learned Counsel of the 

OP/defendants  has not cross-examined the witnesses.  

 To my considered view, the petitioner/plaintiff has 

not been successful in proving the alleged violation of the 

injunction order on the part of the OP/defendants beyond 

reasonable doubt to the standard of a criminal case owing 

to the following reasons:  
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 (1) The petitioner/plaintiff has not examined any 

other witness in this case (apart from his relative) in 

support of the allegations levelled in the above petition as 

regards tried to take possession into two rooms of the 

house in the suit property. There is no evidence of any 

independent witness in this case to lend corroboration to 

the evidence of the petitioner/plaintiff.  

 (2) The petitioner/plaintiff has not exhibited any 

documentary evidence in this case apart from the certified 

copy of the injunction order passed in Misc. Case No. 

49/2018.  

 (3) The petitioner/plaintiff has not been able to bring 

a clear picture in this case as to what was the exact status 

of the suit premises i.e. as on the date of the passing of 

the injunction order so as to properly appreciate the 

changes brought to the existing status of the suit premises 

after the alleged violation of the injunction order.  

 As the petitioner/plaintiff has not been able to prove 

the alleged violation of the injunction order on the part of 

OP/defendants beyond reasonable doubt, the 

OP/defendants cannot be penalised or punished as per 

provision of Order XXXIX Rule 2(A) of CPC.  

 The petition No. 1782/18 is, accordingly, rejected.  

 This Misc. (J) Case stands disposed of on contest. 

 

 

 

 


